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Background

Not infrequently, the cOurt is called upon to adjudicate a dispute between
neighbors relating to fences and/or plantings on the boundary separatlng abuttlng _
'propertles In some instances, one nerghbor cuts down plantlngs on the abuttlng'
property ‘owner’s - property In other instances, a nerghbor claims that a fence or -
p_Ia_ntlngs along the boundary isfare improper, sometimes because of a _clarmed
,restriction ‘based on the land records and'sometimes invoking -the statutes relating to
- what are commonly known as splte fences (General Statutes §§ 52-480 and 52- 5701) :
In some rnstances a claim: is'made. that the fencelplanting constrtutes a pnvate
nuisance. |n addrtlon to not—unexpected denrals the response often mcludes a clarm
that the plarntlff is seeking to enforce the equwalent ofa non -existent vrew—easement
(Many and perhaps most of these cases, at least in this Judrcral district, seem to

|nvolve waterfront propertres or propertres with a view of the waterfront ?-)

! For convenrence the court will refer to these statutes as splte-fence statutes (Sectlon
52-480 authorizes . an"‘[r]njunctlon against malicious erection of structure and § 52-570
authorrzes an “[a]ction for malicious erection of structure.’ ")

2'it is the court's understanding that many if not most assessors: adJust property values for
waterfront properties and propertles with a water view, treating proxrmrty and/or V|ew as a
substantial value-enhancer. : _
In Errichetti v. Botoff, 185 Conn. App. 119, 196 A.3d 1199 (2018), there was a modest
_ variation; there appears to have been a clalmed interference with a vrew of wetlands and
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In this case, the plaintiffs, in_varying capacities and to varying degrees, are
challenging the defendants plantrng of mature trees along the boundary between the
propertles owned/occupred by the non-Association partres The Assomatron joins the
individual plaintiffs |n‘challengrng the trees, on a more limited basis — —the claim is that

there is a deed restriction prohibiting plantings exce‘eding 3 feet in height.

The parties have filed cross-motion for summary judgment; the plaintiffs

11 cl-aiming—thatth ey-are-entitled-to ~judg7ment- in-their-favor-as-a-matter-of law-on-most-of - |-

their claims. The defendants contend that, as a matter of law, the plaintiff cannot
succeed, and therefore have moved for judgment in their favor as a matter of law.
With one exception, the parties'claim entitlement to judgment on the same issues —

essentially, a legal impossibility.'

The court must note the Iack of symmetry that exrsts in the motrons The -
pIarntrffs are not all mvolved in all of the counts of therr complarnt The first count
assertrng the exrstence of an enforceable deed restrrctron is brought on behalf of the
Association and Ms. Elkins. The second through fourth counts based on the harm
ailegedly caused by the row of trees, are asserted by both EIkrns plarntrffs (but-not
the Assocratron) The fifth count, assertrng easement rights, is asserted solely by Ms.
Elkins. The sixth count has been withdrawn (#164 00). The plarntrffs motion only

seeks Judgment as to the second through fourth counts.

The defendantsg,'in thei_r motion, do.not dist,i_nguish' as to moving panies,_

instead asserting that all of the defendants are seeking relief as to all current counts.

. other natural condrtrons (“The fence does, however completely obstruct the view from the
Errichetti property of the stream and the: wetlands on the Botoff property.” Errichetti v. Botoff,
Docket No. FSTCV146022623S, 2017 Conn Super LEXIS 231, at *10 (Super Feb 2
2017).)




The issues were extensively briefed by the parties. The court heard argument

on the cross motions on June 6, 2023.

Discussion

motions for summary judgment. One approach is for the moving party to present its
cése as persuasively as possible, and perhaps somewhat conclusorily, claiming that
the opposing party cannot establish the existence of any material issue of fact. An

alternate/opposite approach is to present what is claimed to be the strongest version
| of the adverse party’s case, then demonstrating that that “strongest” cése,in itself is
legally insufficient to preclude the moving party from obtaining j‘udgment based on
élaimed—undisputed'facts. The former approach effectively relies upon the perceived
strength of the moving party’s case; the latter approach effectively relies upon the
perceived weakness of the non-moving party’s case. In connection with cross-
motions, to the extent that they address the same issue(s), each side’s affirmative

claim is also, in a sense, a defense to the adverse party’s corresponding claim.

' Before addressing the individual issues in the ordér presenited, the court must
note what is perceived to be a significant overstatement of-a prior court ruling, if
argdably‘limited toa single word. In denying a portion of a motion to strike claiming
that trees cannot come within the scope of the Spite—fénce statutes, the court

concluded the relevant discussion with the following:

“The issue before the court is not whether the plaintiffé can prove that
the trees constitute a malicious structure for purposes of either or both
" statutes. As framed by these defendants, the issue is whether trees can,

" In loose terms, this court has recognized two “strategies” with respect to |




under circumstances similar to those alleged in the complaint; constitute
~ a malicious structure, and for the foregoing reasons, the court believes
that the answer is ‘yes’." Lucas Point Assn. v. 17950 Lake Estates Drive
~ Realty, LLC, Docket No. FSTCV196041009S, 2020 Conn. Super LEXIS
750, at *14(Super June 29,2020). -

On two occasrons however, the plalntlffs affrrmatlvely state that the court had

determmed that the trees in questlon did constitute a “tree wall” and structure for

| _purposes of the spite-fence statutes; -~ .o

“The Court has already ruled that the line of trees in question, defined

~as a ‘Tree Wall,” constitutes a ‘structure’ for the purposes of Sections
'52-570 and 52-480 of the General Statutes. (Memorandum of Decision,
- Dkt. Entry No. 109.02.)" (#1 78.00 at page 1; see, also, similar language

at page 10; but see: more accurate/complete citation at page 6.)

It is clear that the court went no further in its rUIinQ on the motio_n to strike than
to"state that it was possible to Characterize these trees as a “tree wall” or “strUcture"’
but did not state that such Was the case, as a matter of law, in this proceedlng (Grven
the nature of a motlon to strike, it might be more accurate to state that the court ruIed

that it was not lmpermISSlbIe as a matter of law, to clalm that the trees constltute a
structure ) The court used the word “can” (“thei issue is whether trees can . constitute
a mallcrous structure”) the plalntrffs have converted that statement of legal possibility
into an affirmative declaratlon that the trees in this case “do” constitute a malicious

. structure (or srmply, constltutes a ‘structure™) effectively deletrng “can® from the-

- form ulatlon

Somewhat related, thrs court's decrsmn on the motion to strlke was |ssued in

-~~~-202G -Quite—recently; - the--Appellate —Court —adopted-—a- S|m|Iar -position:—=In—

Freldhelm V. McLaughlln 217 Conn. App. 767, 799-800, 290 A.3d 801 (2023), the

court rejected the content|on that “a hedge cannot be a structure under’ the




spite-fence statutes (emphasis added; 217 Conn. App. 802). Rejecting “cannot” is
essentially equivalent to affirming “can,” but neither formulation would seem to
remove “actually is” from the realm of status as a case-specific factual issue.? (This
will be discussed further, in connection with the specific count on which each side is

seeking summary judgment.)

"I Defendants’ motion .

The defendants filed their motion first, and in the absence of any basis to
approach the issues in a different order, the court will start with the defendants motion

and discuss the-issues the order presented in that motlon
A. Deed restrictions -

The issue initially raised by the defendants relates to the claimed existence of
a deed reé'triction, prohibiting the planting and/er maintenance of trees along the
boundary between the properties, with the trees as-planted exceeding the claimed
Iimited height by a factor of five or more (as compared to the 3-foot limitation recited
~in the claimed deed restriction). If there is an actually-applicable runs-with-the-land

limitation that is enforceable, there might be a lesser urgency with respect to finding

3 This is in-addition to the substantial procedural issue presented by the plalntlffs claim that
the court has determined that these trees did constitute a structure for purposes of the spite-
fence statutes: that issue was never before the court, in connection with the. prior decision. In
a motion to strike, the moving party is challenging legal sufficiency; the court is askedto do
no more than determine whether it is legally pos31ble for a plalntlff to. prevail, accepting all
factual allegations as true and giving the rion-moving party the benefit of all reasonable
favorable inferences. By determining that it was not legally impossible for the plamtlffs to
prevail, the court made (more importantly, could make) no affirmative determinations as to
what facts or conclusions had been or would be established, conclusively or otherwise
(absent an admission in the pleadings or other basis for an affirmative determination).




additional grounds upon which the trees might need to be removed (other theories

being advanced) but the implropriety of the trees.as. a matter of land-use restriction

-might be relevant to the welghlng of lnterests that might be undertaken in evaluating.

some of those other claims.

I_nterpretatjon of a deed is performed under the same standards as applicable

to in‘terplret’ation of a contract.

“When conSIdenng whether an amblgmty exists in a deed acourtdoes |

“not decide which party has the better interpretation, only whether there
is more than one reasonable interpretation of the ... language at issue. -
. If we conclude that the language allows for more than one reasonable
interpretation, the contract is ambiguous and the trial court's decision to
- render summary judgment, based on the conclusion that the contract is
“unambiguous, must be reversed and the matter- remanded for a trial.
Conversely, if the contract is unambiguous, its. lnterpretatlon and
- application is a question of law for the court, permitting the court to
resolve a [claim concerning the contract] on summary judgment if there
is no genuine dispute of material fact.” [Clonstruction of deed is
governed by same rules of lnterpretatlon that apply to written
instruments or contracts, with primary goal being to ascertain’ mtentlon
- of parties. [W]here a deed is ambiguous the intention of the partles lS a
decisive questlon of fact. : : 2

“Moreover, [t]he determ}ination as to-whether language of a contract [or

deed] is plain.and unambiguous is a question of law subject to plenary -
review. ... A court will not torture words to import. ambigUity where the
ordinary meaning leaves no room for amblgmty .. Slmllarly, any
amblgwty in-a contract must emanate from the Ianguage used in the

- contract rather than from one party's subjective. perceptlon of the terms. ‘
. [T]he mere fact that thé parties advance different |‘nterpretat|ons of the
language in question does not necessitate a conclusion that the
“language is ambiguous. Our Supreme Court has cautioned that [tlhe
intention of the parties, gathered from their words, is gathered not by




-

reading a single clause of the covenant but ... by reading its entire
context. It is not always easy to determine what was intended by the
parties. The language employed is not the only criterion. The language
used therefore must be considered with reference to the situation of the
property and the surrounding circumstances in order to ascertain the
intention of the parties.” (Internal quotation marks and citation, omitted.)
Freidheim, supra, 217 Conn. App. 782-83. ’ |

In a paragraph in their recitation of the chronology of deeds, the defendants '

~ both summarize their contentions and mark something of a break-point in the |

chronology, based on a difference between two deeds recorded on fthe land records
in 1971: '

“This restrictive covenant, which again is not in the LLC’s Deed or 40-

year chain of title, relates only to Parcel 2, yet Plaintiffs claim that even

if enforceab_le, which it is not, would also relate to Lots 3 and 4. Plaintiffs’
claim is made of whole cloth.” (#168.00 at page 9.)

The claimed significance of this differentiation among lots is'sét forth

-immediately below this quoted language; éfter the transaction in 1952, the gran'tee

“owned the entirety of what is now commonly called 11 North Crossway, however,

they never merged all of the parcels or lots into one tract.”

At least some deeds in the chain of title up to early 1971 continued to refer,
directly or indirectly to a restriction a_pplicable to parcel/tract 2, but not the other
parcels/tracts that are the balance of the property known és'11 North Crossway. The
defendants indicate that parcel 2 is “where the pool and lawn are” and that only that
portion of the premises is subject, even arguably, to the restrictions upon which the

plaintiffs rely (seek to enforce).




For purposes of summary judgment, the court cannot accept the defendants
almost simultaneous distinction and interchangeability among the terms parcels, lots

and tracts, especially in the context of this case.-

The defendants contend that there has never been a merger “of the parcels or
lots into one tract.” Other than deed references to tracts or lots on a map, is there any

evidence that anyone‘ treats those tracts/lots/parcels as independent for any

-purpose? -Dees-the-Town-Assessor-assess-each-of-the four tracts separately? Are.. . ...

the tracts subject to separate tax bills? When irnp'rovernents have been made to the
property, e.g., installation of the swimming pool, was.the permitting process done on
the basis of parcelftract 2 as an independent parcel of land, or was the permitting
process done on the basie of a proposed improvement for the aggregate property

known as 11 North Crossway?

'Parti'cularly in connection with "a motion for summary judgment, in which

{|- - context the non-moving party is entitled to the benefit of reasonable inferences, why

should the court treat the references in the recent deeds to tracts as described in a

map as having any significance for the issues before the court?

‘ If 'there is a deed in the chain .of title subjeot to consideration for purposes of
the Act, in WhICh there is an adequate descrlptlon ofa restnctlon apphcable to at least
part of the total property conveyed by the deed, does that suffice to put a potentlal
transferee on notice of the restriction and the deed- basrs for the restriction, at least
ralsmg a questlon as to sufficiency under the Act for purposes of the entire property
conveyed’? This relates back to the questron above — if the tracts do not have a legal
existence other than for describing the property conveyed wrth the tract-references
berng based on a map, does a referénce to a restriction on a tract that is part of a
legally-larger lot (-including a reference to-a deed setting forth the restriction) pu‘t a

transferee on notice that the restriction might apply to the entire lot?




Having addressed this iesue, it does not appear to have any significahce in

actual resolutioh of the issues relating to survival of a claimed deed restriction. There

‘do not appear to be any references to restrictions in any of the deeds needing to be
considered for purposes of the Marketable Title Act (also known as the Marketable
Record Title Act), General Statutes § 47-33b et seq. '

What-éppears to be a more significant and potentially determinative argument

-of—the-defendants»—-spread»--over-several pages-—---isithat;--the-rla-st‘-deed-linfthe«chain»of o -

title to contaih any reference to any restrictions was a January 6, 1971 deed. The

" defendants contend that even that reference was deficient (see above discussion),

but they rely on the fact that the root title for purposes of the Marketable Title Act was

-a later deed dated March 22, 1971, and that that deed, and all subsequent deeds,

made no reference to restrictions suffi cient for purposes of the Act — they made no

reference to restrlctlons at all.

- The defendants rely on distinctions' in Ianguagein referring to earlier deeds -

- pre-root deeds make reference to the _conveyed property (or tra_ct/parcei/lot 2) as
- being “subject to” restrictions, while. the root.deed and subsequent deeds in their

chain of title instead use “reference is hereby made” (or s'imilar) to an earlier deed (or

multiple deeds) but without use of the wo’rdv“restrictions.” Is a simple reference to a
prior deed (even with recitation of book and page on the land records), without:
sngnlfymg the significance of that reference (or even hlntlng at it), too general and

non-specific such that it is statutonly lnadequate?

In their cross—motlon, the plamtlffs did -not move for éummary judgment on the
first count of their complainf, seeking declaratory relief as to the existence of
restrictidns'applicable to the defendant; it is not a source of eny counter-argument to
these contentions of the defendants. The plaintiffs do present their counter-argument
in their objection to the defendants’ motion (#193.00).




By usage and their choice of language, the plaintiffs effectively equate a -
reference to a prior deed containing a reference to the restrictions, ‘with a specific
reference to the restrictions in such an earlier deed. Effectively, the plaintiffs contend
that it is sufficient to make reference to an earlier deed containing restrictions without
explicit reference to those restrictions; they contend that the reference to the

document itself is sufficient to satisfy the'requirements of the Act. By contrast, the

defendants contend that there must be an explrcrt reference to restrictions contarned

in any referenced deed for the deed to be considered for purposes of the Act

~ The'court has reviewed the authorities cited by the plaintiffs. The plaintiffs cite
Johnson v. Sourignamath, 90 Conn. App. 388, 397 (2005) for the proposition that “iIn
’many contexte,oourtshave'held that when a recorded instrument in a party’s chain of
title' makes reference to.some extrinsic doc'um.ent, the party thereby is charged with
constructii/e or actual-notice of the contents of the extrinsic document.” That general
’ statement,..however, is particularized in the ensuing discussion in the case — the court
concluded that statements in dee’ds, including.refere'nced'deeds, must have sufﬁcient_
particularity as to put the transferee on notice of the nature of the encumbrance or

restriction.

The plaintiffs next discuss McBurney v. Cirillo, 276 Conn. 782, 809-10, 889
A.2d 759 (2006). McBumey involved the particular treatment of a map as opposed to
 adeed, as a reference in a chain of title. As discussed at pp. 800-01, the 'reference"
to a map is the functional equivalent of incorporation of the features of the map into
the deed — in particular, features such as easements. 4(The-juxtaposition is perhaps
ironic;'in Johnson, discussed immediately above, the lack of adequate precision as
to the deed-based deecription of the claimed easement. was a signifi icant factor in
fmdlng that there was no easement.) With respect to the need for a specific reference

in the chain of tltle the court in McBurey explamed that there was a- different

10




recdrding system for maps such that the requirements for an adequate reference to
" a map were different than for a deed or oth_er document recorded dir_ectly on the land
records. '

The plaintiffs next discuss Mannwesiler v. LaFlamme, 65 Conn. App. 26 (2001).

This decision is consistent with this court's observation above, that the plaintiffs blur

the distinction between a generalized reference to a prior deed and a reference to

restrictions-in- a-prior-deed:- The_--—plain-t-i-ffsv-q-uete-—-a~brief~exeerpt-Oﬂ-that- decision; the-- | - -

difference between this case and the cited case is made apparent by a iengthier

quete, that includes the language quoted by the plaintiffs:

Here, the plaintiffs' interest in enforcing the restrictions on section E of
Hop Brook was not nullified because the warranty deeds containing the
_covenants and restrictions were specnflcally described in the defendants’
“deed to section E. The 1989 deed ‘of conveyance to the defendants
states specifically:

“2. Possible conditions ‘and restriction as set forth in two Warranty
Deeds from J. H. Whittemore Company-to Louis A. Dibble dated
September 30, 1927 and July 15, 1930 recorded respectively in Vol. 78,
Pages 41 and 642 of the Naugatuck Land Records, and conditions and
restrictions as set forth in the deed from J. H. Whittemore Company to
Louis A. Dibble dated September 26, 1946 and recorded September 26,
1946 in Vol. 97, page 377 of the Naugatuck Land Records, as
supplemented by Warranty Deed between those parties dated
September 26, 1946 recorded December. 7, 1946 in Vol. 97, Page 493
of the Naugatuck Land Records.’ The defendants' own expert. conceded
that the reference in the defendants' deed to ' ‘possible conditions and
- restriction" is a specific reference.” Mannwellerv Laflamme, 65 Conn.
~App. 26 33-34, 781 A. 2d 497 (2001)

The Ianguage in Mannweiler sets forth more thah merely a generic reference

to a prior deed or deeds; it explicitly referred to _conditi'ons and restrictions in prior

11




‘ deeds, with proper reference to where those deeds can be found. The defendants’
experts in that case did not concede that a mere reference to prior deeds was
sufficient; the indication. is that the experts “conceded that the reference in the
defendants' deed to ‘possible conditions and restriction”’ was a sUfﬁciently-specific

| reference junder the Act.

“The plaintiffs’ reference -to Perrj/ v. Wilson, No. CV095011888, ‘201’1 WL

'---1-886584~;»at-~?6-~(—Gonnf--Superrth Apr: 21;2011)-is-likewise consistent with-the-need-- ...

for at least a mention of restrictions in a reference; as described by the plaintiffs the
relevant deed restriction “was not extingwshed where specmc reference was made
“to Building restrictlons as more particularly set forth i in deed from Sidney F. Strongin,
et al., Trustees to Nellie Fnedland dated 9/4/53, and recorded 9/12/53 in Volume 13,
‘page 2 of the Salem, CT land records’ ? There is a reference not only to the deed but

also the exrstence of restrlctions

Yet again the plaintiffs’ reference to Rapoport V. -Southﬁeld Point Ass'n, ‘No.
: CV020188888 2004 WL 2222383 at *6 (Conn. Super. Ct. Sept 2, 2004) is
conS|stent with the need for some level of identification of the burden sought to be-
|mposed based on an earlier deed — as described by the plaintiffs; “reference in deed
to ‘[dlues and assessments, if any, of the Southfieid Point AAssociation,’ was
sufficiently specific to g‘iVe plaintiff actuallnotic_e of his obligation to pay homeowners’

association’s dues.”

) , In each of these mstances there is a reference to a spemf c document on the
Iand records and at least a general reference to what the document supposedly
'rmposes as a burden (restriction, easement etc) The prlor deed is not mentioned
as a- generality, there is guidance as to where to find information-as to somethrng of
likely concern in-a title search. Simply referrlng to a prior deed — literally limited to a

bare reference to the prior deed and where it can be found — does not inform the

12




examiner of the instrument as to the nature of what might be found at the referenced

location.?

Whrle itself not directly relevant, the defendants note that the plalntrffs chain
of trtle (and the chain of title of another-nearby property owner), does contain
appropriate languagse, rdentrfylng the existence of restrictions wrth a reference to an

earlier instrument contammg such information — that the current deed is “subject to”

-~-->provrsrons in-an earlier-deed- relatlng to-restrictions:-

‘That a diligent ti_tle-searcher might check a pre-root deed with nothing more
than a “reference‘ is made to” identification in the current deed is not the statutory -
benchmark. The Act provides fcr' extinguishment of pre-root encumbrances except '
those that are preserved by a proper (not general) reference The plaintiffs provide
ho authonty for the proposmon that a reference is made to rdentrf catlon in the

current deed is sufficient under the statute — no legal analysrs and noexpert testimony

that such a general reference is generally deemed to be within the scope of a

" marketable title review of land records. To the contrary, there is authority mdrcatrng

that the interest itself must be referenced

‘Rather, _the act, subject to certain exceptions, functions to extinguish
those property interests: that once existed, and would still exist but for
the absence from the land records in the affected property's chain of title
of a notice specifically reciting the claimed interest." (Internal quotation
marks and citation, omitted; emphasis-as in cited case.) Johnson v.
Sourignamath, 90 Conn.-App. 388, 402, 877 A.2d 891 (2005):

K Toa degree the court’s analysis'is soméwhat oversrmphfred Mere repeated assertions in

a sequence of de€ds of the existence of'a burden.on property is hot enough; as explained in -

" Village Apartments, LLC v. Ward, 169 Conn. App. 653, 662, 152 A.3d 76 (2016): “Otherwise,

an invalid or nonexistent [burden] could ripen into existence over a period of time through the

.mere insertion into the Iand records of Ianguage asserting it.” (The case itself is discussed,

below.)

13




Not to belabor the point, the Act can and does extinguish rights that had
properly been recorded on the land records, if the chain of title considered for

purposes of the Act Iacks' “a notice specifically reciting the claimed interest.”

Recently, in Village Apartments, LLC v. Ward, 169 Conn. App. 653, 65859,
152 A.3d 76 (2016), the court rejected the similar contention that there was sufficient

notice for a diligent title'searchér (“Additionally, the plaintiff argues that reference to

the right-of-w»ay—in}the—deeds—pu{s»a—reasenabIe—tit—le*searehéri—en—-netiee—of*them- -
existence of an easement....”). Instead, the court observed that “Section 47-33d
" therefore requires either a specific reference in the muniments to easements, use
restrictions, or other interésts or a general reference_t_b such interests accompahied
| by a specific identification of a recorded title transaction creating the easement.” (Id. -

at 661.) The plainfiffs do not explain how they claim to-éatisfy' either prong.

- Based on the record before it, the defendants are entitled to judgment, as a
tnatter of law, with respect to the lack of an enforceable restriction relating to height

- of boundary foliage in their title.

B. Spite structures

The defendants érgue that thé treéé th_ey_ plan'ted‘,cahnot' be a spite structure
based on a number of general c_onsiderétidhs — trees routinely aré planté‘d for
scre_ening‘ and aesthetics. T_rées are preVélént in the .neighborhood. The defendants
‘had their own particularized need for pfivacy; The plaihtiffs_ themselves planted similar
trées on the bpposi_te side of their property (boundary with another neighbof).

- The defendants argue:

14




“The focus therefore for this Court as a matter of law, is whether planting
trees for purposes of privacy and aesthetics is (a) ‘useless’ to the
Sedleys and (b) ‘in a manner not justified by (their) ownership and
forbidden by law.’ Restated, the Plaintiffs are asking this Court to rule as
a matter of law, that every group of trees planted in Connecticut for
purposes of privacy, screening and beauty, including the 16 Arborvitaes
the Elkins planted along the 5 North Crossway border, is violative of 52-
570 and 52-480. Clearly that would lead to an absurd result " (#168 00

Recognizing that this passage is set fdrth in support of the defendants’ motion
for summary judgment, the first sentence is a distortlon of the issue presented by the
defendants motlon — it might be an appropriate statement in opposition to a motion

'f_or summaryjudgment asserted by the plaintiffs as to their right to summaryjudgment,
but not in this'contek_t. ”R'ather, for purposes of this motion, the first sentence should
be framed in the negative can this court, as a matter of law, state that the claimed
'plantmg for purposes of prlvacy and aesthetrcs was not useless’ and notin a manner'

not Justif ed or otherwise forbidden by law.

The defendants do not explain how this c.ourt-can rule in their favor, as a matter
of law, given the existence of at least some level of factual dispute (including
testimony quoted by the pIaintiffs and permissible inferences thatvceuld be drawn):
Every litigated case-has a claim by the installer of the claimed 's',pite-s’tructurethat the
structure serves a legitimate purpose._.th infreduently,,there is a hist_ory- of a poor
inter-neig‘hbor relationship (or deteriorating relationship) preceding the installation of
the elaimed' spite structure. The court cannbt weigh evidence, and cannot draw
»inferences'favorable_ to the rnOVing party (as o‘pposed to drawing inferences favorable

to the non-moving party) in connection with a motion for sumrnary judgment.

" The third sentence properly characterizes the second sentence as absurd —

but suggesting that the second _sentence is a plausible restatement of the issue before

15
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the court 'is perhaps more accurately described as what is absurd. Again, this is the
defendants’ motion. Even if this discussion were in the context of a claim asserted by
the plaintiffs, the plaintiffs’ claims cannot reasonably be “restated” as “the Plaintiffs
are asking this Court to rule as a matter of law, that every group of trees planted in

Connecticut for purposes of privacy, screening and beauty” is a spite structure.’

Presumably recognlzmg that this court already determined that the plantmg of

- ~-mature trees-can/could-constitute a-spite- structure the defendants spend-a-number .| .

of pages discussing a trial court decision to the contrary. “The seminal and leading
case in this area is the Superior Court decision in Dalton v. Bua, 822 A.2d 392, 393,
'47 Conn. Supp. 645, 645 (2(503),." (The defendants also cite another trial court
decision that “.cited' Dalton as authority for the conclusion that as a matter of law trees
and hedges are not “structures” under Connecticut law” (Alfomari v. Hall, 2009 WL
1662860, at *2 (Conn. Super., 2009)).) . | '

This court previously determined that Dalfon did not control this ‘case, and as
noted earlier, the Appellate Court in Freidheim, similarly recognized that it is chsible
for a'planting of tréesto come within the scope of the spite-fence statutes. This court
distinguished Dalfon; more importantly, so did the Appellate Court in Freidheim:®In a

discussion spanning a number.of pages — and including a discussion of a case that

S Earlier, the court noted the inappropriate recharacterization by the plarntrffs of the courts
earlier determination that a planting of mature trees can/could be a spite structure as a
determination that this planting was a spite structure, was improper. The statements made
by the plaintiffs of that nature were made in th,e,plaintiffs’ brief in support of their motion for
summary judgment — which was filed after the defendants had filed their motion. If the
plaintiffs’ improper framing of the court's ruling on the motion to strike had preceded the
defendants’ filing of their motion for summary judgment, the absurd reframing of the issue
might have been (if oxymoronically) somewhat justified.

8 In Freidheim, the Appellate Court noted (217 Conn. App. 800, n.11) that this court previously
had distinguished Dalton, and identified another trial court that had distinguished the case }
(Patrell v. Gaudio, Superior Court, judicial district of New London, Docket No. CV-95-012873-
S (December 15, 2010) (61 Conn. L. Rptr. 163, 2010 Conn. Super LEXIS 3269)).
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‘ 'had been decided in the U.S. District Court for Connecticut — the Appellate Court .

emphasized the “erection” or “built-up” requirement for a structure (217 Conn. App.
799-802); natural growth of existing plants/trees is not within the scope of the statutes

but that is not the situation prese’nted here.

The court apprecrates that the decrsron in Freidheim was lssued after the
defendants had filed therr motion and supportmg brief - but it had been demded afew

--months- prior-to-argument.-Fhe -defendants-may--not-have ---been—»awa-re-- of-the-then- -{-—

recent dedisiOn, but it clearly supports this court’s prior analysis (notwithstanding
Dalton) and. independently (and controllingly) precludes the -conclusive rejection

sought by the defendants — that the planting of mature trees cannct, as a matter of -

law, constitute a spite structure.

T‘he defendants have not eStabliShed how or why; gh/en' the facts of this case,
such a characterization would be impossible, as-a matter of Iaw (based on the

absence of any materlal issues of fact, including mtent)

C. PriVate Nuisance

The defendants challenge the claim of prlvate nuisance. They crte the
Connectrcut Supreme Court for the foundatronal proposmon that there is no common
law right to a view easement in Connectlcut Mayer V. Hlstorlc Dlstrlct CommISS/on of
the Town of Groton 325 Conn 765 (2017) (The court is using the term in a broad
and non-technical sense —-a clalmed enforceable nght of- unlmpeded vrew) Many '
cases involving claims.of splte structures are clalmed by the defendants to be |nd|rect
efforts to mrcumvent this principle. A claim of pnvate nuisance can. be a potentlal

alternate avenue. That a theory of liability may be an attempt to obtaina result not

_directly available is not unique nor a basis for rejectmg the effort; the issue is the
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~ propriety of the alternate effort on-the merits of that claim. (Is that not what creative

lawyers often do — assert claims that might achieve an otherwise-unattainable goal?)

Althougn therfa.ctu'al and legal details are sparse, in Doyen v. Sapia, CV
9800849838, 1999 Conn. Super. LEXIS 1591 (Super. June 16, 1999), there appears
to have been a nuisance claim that involved claimed harm in the nature of an impaired

view ofthe Connec:tiout River; the court denied summary judgment, concluding that

|- —the nuisance-claimpresented issues-of-fagt.- -~~~ oo

Presenting something of an inverse situation — and procedurally distinct
because it wasa review of an award of a prejudgment remedy — in Kinsale, LLCv.
Tombari, 95 Conn. App. 472, 474, 897 A.2d 646, 647 (2006), the claim was that a
nelghbor had deposited junk cars and other debris on its property, effectrvely creating
an eyesore that was characterized as a pnvate nuisance. Over a dlssent the
_ Appellate Court concluded that there was a sufficient basis for an attachment of the
. defendant’s: property, based at least in part on the nuisance claim. Percelved mallce

-was a factor — and ill-will/malice is claimed here as well.

The defendants cite numerous cases from Connecticut and various other
jurisd'ictions relating to trees as potential nuisances. The cases have little if any.
"bearing on the issues before the court; the only common feature is that the cases all

contain the' word “trees” and “nuisance” within the sam’e~Senten'ce or paragraph.

The defendants olte cases from Connectlcut to the effect that trees. along'
hlghways generally are not nmsances (Muratorl V. Stlles & Reynolds Br/ck Co., 128
Conn 674 676=77 (1942) and Wadsworth v. Town. of Mlddletown 94 Conn 435 -
(1920) — supplemented by a similar case from 1841 (Burnham V. Hotchklss, 14 Conn.
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311, 319-320 (1 841 )). This case does not implicate the public policy along highways’
(e.g., encouraging shade) but rather the respective rights and obligations of abutting

property owners. ' ' S =

Most of the cases cited by the defendants relate to overhanging branches; the
court need not distinguish them other than to note that difference. The defendants
cite Shuck v. Borough of Ligonier, 343 Pa. 265, 269 (Pa. 1941) for the proposition

~—that“[s]hade-trees-in the city- streets—-are-»ﬂrégardedmwit-hffavorr,«and—do not-constitute-a--| ---

nuisance” — but that is a quotation from a treatise, and the holding of the case was
that it was within the discretion of municipal officials to determine that a tree was a

nuisance or otherwise needed, to be removed.

The,defendants_* gite Chandler v. Larson, 500 N.E:Zd 584, 587, 102 Ill. Dec.
691, 694, 148 lll.App.3d 1032,.1036 (lll. App. 1 Dist.,1986) for the proposition that

“[w]When a person moves to a wooded suburban area he should know
that he is going to a place where nature abounds; where trees add to
‘the pleasure of suburban life; and where the shade of trees, leaves,
overreaching branches, roots, squirrels, birds, insects and the countless
species of nature tend to disregard property Iines.ﬁ..'We conclude that
‘equity should not lend its jurisdiction to the control or abatement of
natural forces as though they were nuisances.”

This. citation is inapposite on a number of levels. The quoted passage is, itself,

-a quotation from an earlier case relating to bug infestation arising from the planting of

7 The court notes that in recent years, the State has been cutting:down trees in proximity to
1-95 and the Parkways, seemingly a consequence of accidents caused by falling trees and
tree limbs (in turn, often (usually’?) as a result of storms); see, e.g., Horan v. State, Docket

No. HHDCV1460499608 2015 "Conn. Super. LEXIS 589 (Super. Mar. 17, 2015);
‘Toomey v.. State, No. CV-91-0057183S, 1994 Conn. Super. LEXIS 539 (Super. Feb 17,

1994). The issue is not squarely before this court, but there is reason to doubt whether the
unqualified language of th}e cited cases would be deemed applicable today. o
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trees. The cited case relates to the natural growth of tregé, over time, and specifically,
tree roots — a distinction similar to the one drawn. by courts with respect to spite
structures (natural growth versus intentional conduct). Although the case itself
appears to have been one aéserting negligence rather than nuisance, the end result
was that the appellate tribunal reversed the dismissal of the case, finding the claim .

being asserted to be legally sufficient.

—-—-ln- the-preceding-paragraph,-the-court-noted-that the-quoted-passage -came. - |- -

from an earlier case. That earlier case, in turn, cites to a treatise (if a rather old one),

- aptly identifying the persistent distinction needing to be made:

“In order to create a legalnuisance, the act of man must have
‘contributed to its existence. lil results, however extensive or serious, that
-flow from natural céuses cannot become a.nuisance, even though the '
person upon whose premises the cause exists could remove it with little
'trouble and expense. ’

“Thus it will be seen that a nuisance cannot arise from the neglect of one
to remove that which exists or arises from purely natural Causes But,
when the result is traceable to artificial causes, or where the hand of
man has, in any essential measure, contributed’ thereto, the person
' committing the wrongful act cannot excuse himself from liability upon the
ground that natural causes conspired with his act to produce the ill
results.” Merriam'v. McConnell, 31 . App. 2d 241,246, 175 N.E.2d 293
(1961). : :

The nuisance claim is not a claim of violation of a view easement: A nuisance

claim requires balancing of harm and utility, and consideration of reasonableness;

- violation of a view easement would require only an interference with the view (as

defined in whatever instrument created the right). This is not a case of overhanging

branches, llor.‘ leaves and fruit dropping from an overhanging Iimb. In a very crude
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sense, this is in the nature of a spite-structure claim but without any statute, with a -

balancing of harm to the plaintiffs and utility to the defendants.

The issue for the court is not the likelihood that the plaintiffs will prevail; the
defendants have not established that there are no material issues of fact and that

they are entitled to judgment as a matter of law,

- D. Easement

The defendarrts argue that the claim of interfererice with easement rights are

in'su_betant‘ial — they are de minimis and the defendants have undertaken co'rre,ctive_

action (providing a key‘ to a locked gate, thereby aIIowing access).

. The defendants do not ‘explain how a determmatlon that a vrolatron of
easement rlghts is de mrnlmls is anythmg other than an exercise in welghrng ewdence ‘
(how senqus was the violation). Further, that they have pr,_ov1ded a key — and the
plaintiffs contend that the key was bror/ided years into this litigation.and a de minimis
time prior to the filling of the defendants’ motion — nothing prevents them from
ehanging the lock or.its keying. If the defendants acknowledge that there is an

obligation to allow access — access that previously had been denied — that is not a

basis for granting judgment in favor of the defendants; it would seem to be closer to
“an admission that judgment should be entered.in favor of the plaintiffs (but not quite).

(SomeWhat more practically as well as teChnicalIy, providing a key is not equivalent

foa cpmm‘itment,»recogjnizing the binding exietence of the easement.)
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. Plaintiffs’ motion -

Almost necessarily',t‘any discussicn of the plaintiffs’ claims must take into
account the extent tc which the defendants’ motion covered the same or similar

ground. Therefore, to the extent that the plaintiffs are claiming the opposite of what

‘the defendants claimed in their motion, the defendants’ objection effectively is at least '

a partial response to the plaintiffs; motion.

. A. Spite structure

At the outset, the court must repe.at its earlier cbser\raticn: the plaintiffs
improperly have attempted to convert a determination that the planted trees might
constitute a structure into a determination that the trees planted by the defendants'do
constitute a structure. Un‘lesse pleading is. admitted, the pleading itself has no

evidentiary weight; a legally-sufficient count of a complaint is not an admission.

Uhtil early this year there was no identiﬁed 'appellate authority as to whether

- a row of planted trees could be considered a splte structure there were conflicting-

trial court decisions on this pomt (with. this court havmg ruled in this case, that it was
a possibility). There is now appellate authority, elevating the authority for ‘the
theoretical ability to claim that a row of trees constitutes a structure.

~ The plaintiffs claim that they are entitled tc judgrnent ra's a metter of law, but
there is the ever—present gap between a determlnatlon that a plantrng of trees, |n'

cnrcumstances such as present in thls case, “can . constltute a malicious structure”

and a determination that the plantrng in this case does constitute a malicious

structure. The plaintiffs do not explain. ho\_/v the court can bypass all of the factual

issues implicated by a claim that a more-traditional-structure (especially, a fence) is

~ a spite structure. (A- fence can be a spite structure but not every fence is a spite

structure. )
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None of the cases cited by the - plaintiffs are identified as allowing a
determination that a structure — even'a more common structure such as a fence —is
a spite structure as a matter of law in the context ofa motion for summary judgment
Absent an extreme (and unlikely) situation such as where a defendant admits that the
sole reason for erection of a structure was to annoy a nelghbor motive and utility are
necessarily issues of fact. The cases and passages set forth .on page 9 of the

plalntlffs brief all relate to factual determinations, dlscussmg the extent to which a

mfactf nder would draw rnferences from theeyrdence presented Summary judgmentmm .

requires establlshment of entitlement to judgment as a matter of law; it cannot involve -

making a decision (“[d]eciding whether a structure has been erected maliciously does

" not involve a journey deep into the defendants heart’); it cannot involve making a

determination (“[w]hether a structure was mahcrously erected |s to be determrned

“rather by its character, locatron and use than by an inquiry into the actual motive in
- the mind of the party erectrng it"); and it cannot mvolve drawrng mferences ((“the intent
to injure by the erection of the structure is an mtentlon.whlch must be discovered
| mainly from the fact that the structure doe,s impair the value of adjacent land and

~injure the owner in its use, from the absence of the reasonable possibility of any real

advantage, whether of profit, protectlon or pleasure in the use of the land and from

'~ the character, locatlon and surroundings of the structure ltself’) (C|tat|ons omitted).

~ The plaintiffs cite_eyidence SUpporting th'eir positijojn, but also identify contrary
evid'ence that they ask the cpurt to ~rej.ect.4_l\.llr. Sedley testified that the trees were
installed for privacy and aesthetics, but __because-_'his answer was not deemed
sufficiently candid -or. otherwise satisfactory (discussion at pp. 11-12), and because
he admitted to the existence of problems with the’ plarntuff—nelghbors the . plalntlffs

effectively are argurng that his responses should be dlsregarded That he testifi ed not

to having symmetrlcal privacy concerns — less of a concern about neighbors on the
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other side of the property — is somehow perceived as undermining the legitimacy of
the need for privacy between the parties to this action, as a matter of law. The
plaintiffs may be identifying highly persuasive arguments — but they are arguments
that can only be made to a factfinder, and the court, at this stage, is not acting as a

factfinder. To the contrary, the court is prohibited from making any factual

determina‘tions,(othér than that a fact is not in dispute).

——Perhaps -unintentionally.- the. -plaintiffs- make—-that-»point -on--page--14,-after- | -

extensive discussion of testimony:

“Notwithstand'ing Defendants’ testimony, the law is ctear that the Court
need not fourney deep into [their] heart[s]' ... to divine Defendants’
intent in‘installing the Tree Wall. Geiger, 170 Conn. App. At 487. Rather,
Defendants’ malicious and injurious intent can simply be inferred from

the character, nature, and location of the Tree Wall itself, which is not

'__"f‘ireasonably subject to dlfferlng mterpretatlons or dispute.” (#178.00 at

page 14)

The plaintiffs admittedly are asking the court to draw an inference (“can.simply
be inferred”) from the evidence, coupled with a claim that it would not be reaeonab[e
to draw the inference they claim is appropriate. Other than because they say so, no
explanatlon is given as to why it would be unreasonable — the ever-present refrain,
as a matter of law -- to accept the defendants’ contention that the trees were planted

for purposes of privacy and aesthetics. More accurately, since this argument is

- presented in .cormectior'r with the plaintiffs’ motion se'eking an . affirmative

determination of impropriety, no explanation is given as to wh'y the court is required,
as a matter of law, to reJect the defendants’ contention that the trees were planted for
purposes of prrvacy and aesthetics and instead determlne that there was an improper

motivation.
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The plaintiffs have not established -entitlement to jUdg'ment on the counts

relying on the spite-structure statutes.

B. Nuisance -

Perhaps not as extreme, again the plaintiffs start with the court’s ruling on the

- »motien---to-strike»;~rejeeting---t-he-defendant—s-’-mclai’m~that-»it--lis legally-impossible-to-prevail -} -

on a claim such as asserted by the plaintiffs, and use that as ,a‘start‘ing point for -

claiming entitlement to judgment as a matter of law.

The plaintiffs implicitly'r'ecogn‘ize that the unreasonableness of the defendants’
conduct is a factual 'iss.u'e (“[tlhe unreasonableness of Defendants’ interference is

properly Weighed by considering the totality of- the circumstances” (page 18 of

#178.00)), but then conclusorily state that there are no material issues of fact. No "

explanation is given as to why the plaintiffs” determination that “[tlhe location and size
of the parties’ respective prOper’cies’, és well as the close proximity of the parties’
r‘espéctive houses, is particularly unsuitable for such an enormous and objectiqhable
instalia_tion as the Tree Wall” (#178.00'at page 18). Why is the court bound by the
plaintiffs; evaluation that “[a]ny Iegitfmate purpose that the Tree' Wall could have for
prdviding Defendants ‘with privacy couild' be accompli's_hed by far less intrusive
means”? That theré may have been less intrUsiye meané — from t_he plaintiffs’

perspective — to acco‘mplishthé goals sought by the defendanf,s, does not require a

'factﬁnder to determine that the _(;ohduct of th'e défendahts was unreasonable, as a

matter of law.

The plaintiffs may be correct in assessing the weight of the evidence (or not), |
but they ‘have not identified any basis on which this court could conclude that there

was a nuisance as a matter of law. That the plaintiffs wish to view the evidence in a
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manner most favorable to their position is their right; the court, however, is required

to view the evidence in a manner most favorable to the non-moving party. The

_ plaintiffs’ repeated statements that the only reasonable interpretation of the evidence

is the one advanced by the plainfiffs is-not the proper standard for the court.

' Conclusron

It is essentially a tautology that if there are cross-motions for summary

" judgment on a given claim, 'at least one side must be wrong. It is possible (and often

the case) that neither party can establlsh a right to judgment as a matter of law, based
on the-claimed absence of any materral issue of fact, but both sides cannot be entitled
to judgment on the same issue (unless it is an lss_ue_ on which there is no

disagreement, which would negate characterization as an “issue”).

In this case, while the court does not assign any weight to the observation, the
most obvious candidate for summary judgment for the plaintiffs chId have been the
existence of an enforceable deed_restricﬁon in the defendants’ chain of fitle. The Act
is intended to avoid uncertainty and intended to‘simplify the process of establishment
of marketable title, including elimination of cohcerns about historic encumbrances
that do not satisfy the statutory requirements. Although the plaintiffs have asserted
the claim, they are on the defensive with respect to articulating a basis for this claim

to survive the defendants’ motion:

Whrle perhaps not ellmlnatlng all - possrble issues, the Act elrmlnates

.encumbrances that are not preserved in accordance with the statutory provrsmns

| General Statutes §. 47-33f provides a mechanlsm for * [a]ny person clalmlng an

interest of any kind in land [to] preserve and keep effective that interest” by taking

certain steps — there is no suggestion that anyone took steps to preserve what may
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have been a valid restriction, prior to the_root deed. (There does not appear to be any-

dispute as to the root deed for the defendants.)

The plaintiffs have not es{ablished the existence of ajmaterial- issue of fact
relating to the claimed applicability of a restriction as to the height of border foﬁage,
under the defendants’ title to their property. They have not established a legal issue
question as to whether the defendants are entitled to judgment, as a matter of law, -

r-~~»-rel-at-ingwte--thévviabi|it—y—-of-the--elaimed—re-striction.~ R

As to all of the other issues in this case for which the parties have sought
summary judgment, the parties have overstated the claimed-conclusive quality of the
fact_s and the claimed quality of their legal entitlement to judgment as a matter of law.
If a factfinder were to accept all of the evidence and testimony presented by the non-
moving parties as to each motion, and if the factfinder were not to accept any of the
evidence and testimony presented by the moving parties, could that factfinder

7 pos’-vsibly (reasonably) find that the moving parties had not proven their case? In other
words, viewing the evidence in a light most favorable to the non-moving parties', the
moving parties cannot establish entitlement to judgment as a matter of l[aw based on

the absence of any material issue of fact.

Accordingly, the defendants’ motion for summ'ary judgment as to the first count
of the plaintiffs’ operative complaint is granted. As to all of the remaining claims of the

plaintiffs, the cross-motions for summary judgment are denied.
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